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You'd be forgiven for thinking that the very existence of national environmental laws
creates an obligation on Environment Ministers to protect the environment.
Unfortunately, it's not that simple. Instead, their obligations are limited by the objects
and duties that are specified in the law. And in the case of our national environmental
law, the Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act), there
are big gaps and loopholes, including a total absence of duties, that are failing our
nature terribly.

What are ‘objects’ and how are they currently represented in the EPBC Act?

Objects are usually located at the beginning of a law and outline the intended purpose
of the law, for example “to provide for the protection of the environment, especially
those aspects of the environment that are matters of national environmental
significance”. They set out general aims or principles and are used to resolve areas of
uncertainty and ambiguity in applying the law. However, objects themselves do not
generally require any individual decision to be made in a particular way.

The EPBC Act currently has eight objects covering protection of the environment,
particularly Matters of National Environmental Significance, and heritage; sustainable
development and the conservation of biodiversity; co-operative approaches to
environmental protection at home and internationally; and consulting with indigenous
peoples’ and recognising their knowledge and role in conservation.

What are ‘duties’ and does the EPBC Act have any?

A legal duty is a specific obligation created by the law. It requires a particular standard
of action that can be enforced by those to whom the duty is owed. A duty includes
things like requiring the laws to be used in a way that delivers on the objects. When
there is a lack of specific duties in a law, this allows much more discretion in how the
law can be applied. The current EPBC Act is desperately missing duties.
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What needs to change?
Reformed national environmental laws must have a primary object, such as:

Conserve, protect and recover Australia’s environment, its natural heritage and
biological diversity including genes, species and ecosystems, its land and waters, and
the life-supporting functions they provide.

This primary object should be supported by secondary objects that provide more detail
on how the primary object should be achieved. Secondary objects should maintain the
current intentions of the EPBC Act but go further and require the Federal Government

to:

e Provide national leadership on the environment and achieve ecologically
sustainable development;

e Recover, prevent the extinction or further endangerment of Australian plants,
animals and their habitats;

e Ensure fair and efficient decision-making; including early and ongoing
community participation in decisions;

e Recognise Aboriginal and Torres Strait Islander peoples’ stewardship and
knowledge of Country, and foster the involvement of First Nations peoples in
land management;

e Fulfil Australia's international environmental obligations and responsibilities;

e Recognise and promote the intrinsic importance of the environment and the
value of ecosystem services to human society, individual health and wellbeing;

e Recognise climate change impacts and the urgent need to reduce emissions in
line with the Paris Agreement 1.5°C temperature limit; and

¢ Note the contribution of biodiversity to climate change mitigation, the
importance of adaptation and resilience, and need to protect carbon sinks.

New objects would be made more effective if they were supported by positive
obligations on decision makers to deliver on them. That is, the reformed laws must also
include duties which will apply to all.

These duties would require Environment Ministers and agencies to make decisions
under the laws in a way that achieves the objects of the laws and provide an avenue for
the community to enforce those duties if they aren’t met. They would apply to all
aspects of the laws. Other duties could include a requirement to only make decisions
that improve environmental values and the ecological character of protected matters;
address the climate crisis by acting consistently with emissions reduction targets and
carbon budgets; be consistent with the principles of ecologically sustainable
development; and ensure key biodiversity protections (such as recovery plans) are used
and are effective.
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